

Name: _______________________

Address: _____________________

_____________________________

Tel: _________________________ 

Defendant, in Pro Per
IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA, 

IN AND FOR THE COUNTY OF _______________________
	People of the State of California,

     Plaintiffs,

        - vs -

_______________________,

     Defendant
	)

)

)

)

)

)

)

)
)
)

)
	CASE NO. ___________________
MOTION FOR ACCESS TO MATERIALS AND TEAM MEMBERS NECESSARY TO PREPARE A DEFENSE 

Date:

Time:

Courtroom:

Trial Date:

	
	)

)
	


TO THE COURT AND THE SHERIFF OF THIS COUNTY:
PLEASE TAKE NOTICE that at the date and time indicated above, or as soon thereafter as the matter can be heard in the above entitled court, Defendant will move the court for an order removing the restrictions on the defendant’s right to prepare a defense, including:

1. An order directed to the sheriff to house Defendant separately from other inmates.

2. An order directed to the sheriff to allow Defendant to store up to one banker box of evidence in his cell.

3. An order directed to the sheriff to allow Defendant to receive law books from the Court appointed support staff.

4. An order directed to the sheriff to allow Defendant to have and make use of stamps, highlighters, sticky notes, small and large envelopes, accordion files, and such other mundane office supplies as are customarily used in the legal field except for such items that might reasonably be used as a weapon.

5. For such other orders as may seem just and proper to the court.

This request is made on the grounds that the requested orders are necessary and proper so that Defendant may conduct legal research, review evidence, and prepare his own defense.

This request is based on the attached declaration, on the memorandum of points and authorities served and filed herewith, on such supplemental declarations, affidavits, or memorandum of points and authorities as may hereafter be filed with the court, on all the papers and records on file in this action, and on such further oral and documentary evidence as may be presented at the hearing of this request.

Dated: 

	 
	

	By
	Defendant, in Pro Per 




DECLARATION IN SUPPORT OF MOTION
1. I am the defendant in this action, and I represent myself. I am confined in the sheriff’s custody.

2. My legal mail has been returned to the senders and visits from my legal team being denied.

3. The custodial officials have restricted my ability to prepare for trial by transferring me between facilities and housing locations and by denying me supplies commonly used to prepare a defense.

4. I am currently housed with other inmates where there is no place I can reasonably work on my case in private, and I do not have enough secure storage space to keep necessary papers.

5. The sheriff has private cells available which would accommodate my need for space to work, privacy, and file storage.

6. Also, the only writing supplies available to me are golf pencils and paper.  I need stamps, large and small envelopes, highlighters, sticky notes, and other such office supplies to effectively review and mark the documents in my case and communicate with those who assist me, but the sheriff does not allow all of these supplies.
7. I have attempted to resolve these matters with the appropriate custodial officials, but the failure of the custodial officials to remedy these matters has resulted in my inability to effectively prepare a defense to the charges in this case.  I, therefore, request an order from this court requiring the sheriff to grant the relief requested in this motion.

I declare under penalty of perjury that the foregoing is true and correct. 

Dated: 

	 
	

	By
	Defendant, In Pro Per


POINTS AND AUTHORITIES

THE CONSTITUTIONAL RIGHT TO COUNSEL INCLUDES THE RIGHT TO ANCILLARY SERVICES 


It cannot be doubted that the right to counsel guaranteed by both the federal and state Constitution includes, and indeed presumes, the right to effective counsel (U.S. v. Cronic (1984) 466 U.S. 648; Strickland v. Washington (1984) 466 U.S. 668).  The right to effective counsel also includes the right to reasonably necessary ancillary defense services (Keenan v. Superior Court (1982) 31 Cal. 3rd 424, 428). “The right to effective counsel also includes the right to ancillary services necessary in the preparation of a defense” (In re Ketchel (1968) 68 Cal. 2nd 397, 399-400).  “The Due Process right of effective counsel includes the right to ancillary services necessary in the preparation of a defense” (People v. Faxel (1979) 91 Cal. App. 3rd 327, 330). 


A defendant must be granted reasonable access to the court, including access to legal books and an opportunity to prepare a defense.  (Johnson v. Avery (1969) 393 U.S. 483)
THE TRIAL COURT HAS JURISDICTION TO REMEDY CUSTODIAL CONDITIONS WHICH RESULT IN VIOLATIONS OF CONSTITUTIONAL RIGHTS 


The courts have consistently held that the parameters of judicial intervention into conditions for pretrial detainees are less restrictive than those relating to sentenced prisoners. (See Mitchell v. Dupnik (9th Cir. 1996) 75 F.3d 517, 523-524). It is clear that jail regulations restricting pretrial detainees’ contact with their attorneys are unconstitutional where they “unjustifiably obstruct the availability of professional representation.” (Benjamin v. Fraser (2nd Cir. 2001) 264 F. 3rd 175, 178). 


The Court of Appeal in In re Grimes (1989) 208 Cal. App. 3rd 1175, acknowledged that “[c]ourts are properly reluctant to interfere with prison administration, given the manifold factual difficulties inherent in that task.(citation) The function of a court is limited to determining whether a constitutional violation has occurred, and to fashioning a remedy that does no more and no less than correct that particular constitutional violation (citation). But the deference to which prison administrators are ordinarily entitled has never been construed as requiring judicial abstention. (citation) [P]rison administrators are in the best position to control inmates but this control cannot violate statutory or constitutional right (citation) Thus, the courts’ traditional deference to administrative expertise in prison matters does not foreclose judicial intervention to remedy statutory or constitutional violations.”
STATUTORY REGULATIONS MUST BE INTERPRETED TO FOSTER THE EXERCISE OF CONSTITUTIONAL RIGHTS 


In 1994 the state legislature amended Penal Code §§ 2600 and 2601 to reduce prisoner’s rights. The new amended law allows an inmate to be deprived of “only such rights, as is reasonably related to legitimate penological interests.” (Penal Code §2600). Although on its face, Penal Code §2600 applies only to those confined in state prisons, the California Supreme Court declared that equal protection principles required its application to county jail inmates (De Lancie v. Superior Court (1982) 31 Cal. 3rd 865, 872). In response to these changes, the legislature directed the Department of Corrections to develop guidelines for “local detention facilities.” (Penal Code §6030). These regulations, codified in Title 15 of the California Code of Regulations, mandates that the administrator of each local detention facility develop written policies concerning the rights and privileges of inmates, as long as these policies do not conflict with the Regulations (15 CCR §1005). 


Under these regulations, an inmate is entitled to “confidential consultation with attorneys” (15 CCR §1068) and to “correspond confidentially” with any attorney (15 CCR §1063(c)). Jail authorities “may open and inspect such mail only to search for contraband...in the presence of the inmate” (15 CCR §1063(c)). An in-custody defendant must be allowed “reasonable access to a telephone” (15 CCR §1067). 


However these regulations must be implemented so as not to invalidate a constitutional right. The standards set forth in Title 15 “constitute contemporary notions of decency and are advisory in nature,” but the courts do not rely blindly on these standards as fixing constitutional minima. (Inmates of the Riverside County Jail v. Clark (1983) 144 Cal. App. 3rd 850, 860).

THE TEST TO DETERMINE THE REASONABLENESS OF JAIL REGULATIONS 


The California Supreme Court has held that the amendment to Penal Code §2600 has resulted in a different test the courts must apply to determine the reasonableness of jail regulations (Thompson v. Department of Corrections (2001) 25 Cal. 4th 117, 130). This test, as enunciated in Turner v. Safley (1987) 482 U.S. 78, directs that the following factors be considered in determining whether a prison restriction is reasonable: (1) whether there is a “‘valid, rational connection’ between the prison [restriction] and the legitimate governmental interest put forward to justify it”; (2) whether there are alternative means of exercising the right; (3) how the accommodation of the asserted right will impact guards, other inmates and the allocation of prison resources; and (4) whether the restriction is an “exaggerated response” to prison concerns. (Turner v. Safley (1987) 482 U.S. 78, 89-91). 


The Turner test was applied to regulations for sentenced prisoners, not pretrial detainees and the issue before the Court was not the constitutional right to the effective assistance of counsel. It would appear that the proper standard applicable to a pretrial detainee is whether the restrictions “unjustifiably obstruct the availability of professional representation or other aspects of the right of access to the courts.” (Benjamin v. Fraser (2nd Cir. 2001) 264 F. 3rd 175, 178). 


“We doubt that [the reasonably related to legitimate penological interests] standard properly applies to this case. Turner [v. Lewis] involved convicted prisoners rather than pretrial detainees, and the standard it promulgated depends on ‘penological interests.’ Penological interests are interests that relate to the treatment (including punishment, deterrence, rehabilitation, etc.) of persons convicted of crimes. Although some of the concerns of pretrial detention, especially protection against further criminal conduct, overlap with the concerns of penology, there are important differences. Penological interests are therefore arguably not an appropriate guide for the pretrial detention of accused persons.” (Benjamin, supra fn. 10). 


However, assuming that the Turner test applies, the restrictions placed upon the defendant’s access to the tools needed to prepare a defense and the members of his legal team must still be held to be unreasonable and unrelated to any legitimate penological interest. 
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