

Name: _______________________
Address: _____________________
_____________________________
Tel: _________________________ 

Defendant and Petitioner Herein
IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA, 

IN AND FOR THE COUNTY OF ___________________
	People of the State of California,

     Plaintiffs,

        - vs -

_________________________,

     Defendant and Petitioner
	)

)

)

)

)

)

)

)
)
)
	CASE NO. _____________
MOTION TO WITHDRAW PLEA

[Petition for Writ of Error Coram Nobis under Penal Code §1018]

Date:

Time:

Courtroom:



	
	)
	


PLEASE TAKE NOTICE that on the date and time indicated above, or as soon thereafter as the matter can be heard in the above entitled court, the Defendant will petition the court for a Writ of Error Coram Nobis in order to withdraw his guilty plea to the to the offenses of Lewd and Lascivious Acts (Two counts of Penal Code §288) and enter a plea of not guilty to those offenses.


The petition will be made on the grounds that Defendant’s plea was not knowing and voluntary.


The motion will be based on this petition, on the attached memorandum of points and authorities and filed herewith and such supplemental memorandum of points and authorities that may be hereafter filed with the court or stated orally at the conclusion of the hearing, on all papers and records on file in this action and on such oral and documentary evidence as may be presented at the time of hearing of the petition. 

Dated: 

	 
	

	By
	Defendant 




STATEMENT OF THE CASE


Defendant’s stepdaughter, W.J., wished to remove Defendant from the house.  She discussed this fact with her friends, who suggested a method – accuse him of molestation.  She contacted law enforcement and reported that Defendant had intercourse with her and her sister.  Defendant was taken into custody and charged with raping his stepdaughters.


Rape kits were taken, but each produced negative results.  No physical evidence supported the allegations made by Defendant’s stepdaughter, W.J., and Defendant’s stepdaughter C.J. denied molestation.


Defendant was a recent immigrant.  His first language is the Cuban dialect of Spanish, which resulted in difficulty communicating with the Spanish language interpreter.  The Court’s attempted remedy was to require Defendant to appear without an interpreter.  The Court then took Defendant’s lack of understanding of the proceedings as him being incompetent to stand trial, so Defendant was sent out for a Penal Code §1368 evaluation, but was deemed competent.


At his preliminary hearing setting conference, Defendant, who was in custody, was told by the court that he would not have to admit guilt, but instead would receive probation and counseling if he would agree to it.  This would result in his release.  Otherwise, he faced decades or even a lifetime in prison.  Defendant was ushered through the entry of a no contest plea where his attorney whispered each answer to him, and Defendant was referred to a doctor to evaluate his suitability for probation.  Defendant, however, denied all guilt, so the doctor deemed him not suitable for probation.  Probation was, therefore, revoked, and Defendant was sentenced to prison.


Defendant neither intended to enter a plea nor understood that he was entering a plea.

Defendant was not advised of his right to appeal, and defense counsel did not file a notice of appeal.


Defendant was unaware of any remedy, but after his release from prison and his return to society, he hired an attorney to pursue a remedy.  The attorney erroneously advised him that there is no remedy.  By happenstance, Defendant came across a web page that explained the instant process.  Defendant now presents this petition as the proper remedy to undue this wrongful conviction.

MEMORANDUM OF POINTS AND AUTHORITIES

Defendant submits the following points and authorities in support of the Petition for Writ of Error Coram Nobis:

PETITION FOR WRIT OF ERROR CORAM NOBIS IS THE PROPER METHOD OF WITHDRAWING A PLEA AFTER SENTENCING

Proper procedure for a defendant seeking to withdraw plea of guilty following entry of judgment is to petition trial court for writ of error coram nobis and denial of writ would then be subject to review on appeal. (People v. Lockridge (1965) 233 Cal.App. 2nd 743).

A PLEA OF GUILTY MAY BE WITH DRAWN FOR MISTAKE, IGNORANCE, INADVERTENCE, OR ANY OTHER FACTOR OVERREACHING A DEFENDANT’S FREE AND CLEAR JUDGMENT

The discretion vested in the trial court to permit withdrawal of a plea of guilty should be liberally exercised and permission should be granted if it fairly appears that a defendant was in ignorance of his rights and the consequences of his act or was unduly and improperly influenced by hope or fear. (People v. Burkett, 118 Cal.App.2d 204).

Good cause to withdraw a plea is shown if the defendant did not exercise free judgment in entering into the plea. (People v. Cruz (1974)  12 Cal.3d 562, 566; People v. Castaneda, 37 Cal.App.4th 1617; People v. Huricks (1995) 32 Cal.App.4th 1201)
“It is settled in this state that where on account of duress, fraud or other fact overreaching the free will and judgment of a defendant, he is deprived of the right of a trial on the merits, the court…may…grant him the privilege of withdrawing his plea”  (People v. Schwarz, 201 Cal. 309).
In the instant case, Defendant’s plea was the product of (1) a language barrier, (2) ignorance of the proceedings, and (3) lack of preparedness by counsel.  Defendant’s plea was therefore not knowing and voluntary.

DEFENDANT’S FREE WILL WAS OVERCOME BY HIS MISUNDERSTANDING OF THE SYSTEM AND HIS COUNSEL’S LACK OF PREPARATION 

A. Defense counsel failed to conduct minimal investigation. 

The right of an accused to the services of an attorney contemplates that the attorney will investigate possible defenses or alternative procedures and advise the accused of his conclusions (People v. Mattson (1959) 51 Cal.2d 777).  In the instant case, Defendant’s counsel failed to conduct a proper investigation (see Defendant’s Declaration).  Instead of conducting a reasonable investigation, which would have at a minimum revealed the complete lack of physical evidence and the denial of molestation by stepdaughter C.J., defense counsel simply misled Defendant into taking a plea under the belief that he was not admitting guilt but instead receiving a probationary sentence.

B. Defense counsel was not prepared for trial. 
Defense counsel informed Defendant that he was not prepared to try the case.  Where a defendant is informed by his attorney that the attorney is ill prepared to proceed, the defendant should be permitted to withdraw a plea of guilty and to enter a plea of not guilty. (People v. Young (1956) 138 Cal.App.2d 425)  

Normally, when counsel is unprepared to proceed, a continuance is in order; however, counsel did not request a continuance, but rather walked Defendant through an invalid plea.
C. Defense counsel failed to properly advise Defendant of his rights or the consequences of his plea. 

Defense counsel did not advise Defendant of the consequences of a felony sex conviction, and Defense counsel failed to advise Defendant of his constitutional rights.

The law “will permit a plea of guilty to be withdrawn if it fairly appears that defendant was in ignorance of his rights and of the consequences of his act, or was unduly and improperly influenced either by hope or fear in making of it.”  People v. Campos, 3 Cal. 2nd 15

In the instant case counsel, anxious to dispose of the case, whispered answers to Defendant so as to take a plea and end the case
DEFENDANT HAS SATISFIED THE REQUIREMENTS FOR ISSUANCE OF A WRIT OF ERROR CORAM NOBIS

In People v. Castaneda, 37 Cal.App.4th 1612, the test for issuance of a writ of coram nobis was set out:

“A writ of error coram nobis may be granted when three requirements are met: the petitioner has shown that some fact existed which, without fault of his or her own, was not presented to the court at the trial on the merits, and which if presented would have prevented the rendition of judgment; the petitioner has shown that the newly discovered evidence does not go to the merits of the issues tried; and, the petitioner has shown that the facts upon which he or she relies were not known and could not in the exercise of due diligence have been discovered at any time substantially earlier than the time of the motion for the writ.” 

Castaneda, supra, goes on to explain that “a criminal defendant who seeks to vacate a judgment as a means of withdrawing a guilty plea after judgment on the ground of omission of advisement of the possible … consequences of the plea must show ignorance, that he or she was actually unaware of the possible consequences of the plea.”

The instant case is legally indistinguishable from Castaneda, supra, in that Defendant “was actually unaware of the possible consequences of the plea.”

CONCLUSION


It is respectfully submitted that for the above reasons that the Court issue a Writ of Error Coram Nobis setting aside the plea in this case.
//

DECLARATION OF DEFENDANT

I, __________________________, defendant and petitioner herein, declare:


The factual assertions set for the in the petition above are true and correct.  I am not guilty of the offenses, and I did not understand that I was entering a plea to the charges.


I declare under penalty of perjury that the foregoing is true and correct and that this declaration was executed on _____________, in ______________, California.








____________________________
   Petition for Writ of Error Coram Nobis
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