

Name: _______________________
Address: _____________________
_____________________________
Tel: _________________________ 

Defendant and Petitioner Herein
IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA, 

IN AND FOR THE COUNTY OF ___________________
	People of the State of California,

     Plaintiffs,

        - vs -

_________________________,

     Defendant and Petitioner
	)

)

)

)

)

)

)

)
)
)
	CASE NO. _____________
MOTION TO WITHDRAW PLEA

[Penal Code §1018]

Date:

Time:

Courtroom:



	
	)
	


PLEASE TAKE NOTICE that on the date and time indicated above, or as soon thereafter as the matter can be heard in the above entitled court, the Defendant will move the court an order to withdrawing his guilty plea and enter a new and different plea.


The motion will be made on the ground that Defendant was not properly advised of the consequences of his plea, and Defendant has further discovered that there are defenses not properly raised by former counsel.

The motion will be based on this Notice of Motion, on the attached memorandum of points and  

authorities and filed herewith and such supplemental memorandum of points and authorities that may be hereafter filed with the court or stated orally at the conclusion of the hearing, on all papers and records on file in this action and on such oral and documentary evidence as may be presented at the time of the motion. 
Dated: 

	 
	

	By
	Defendant 




MEMORANDUM OF POINTS AND AUTHORITIES


Defendant submits the following points and authorities in support of the motion to withdraw his plea of guilty:

STATEMENT OF THE CASE

Officers involved in a narcotics investigation suspected that Defendant may somehow be involved, so they performed a pretext traffic stop of defendant’s vehicle.  Defendant and his vehicle were searched, and some alleged contraband was located.  Defendant was charged with Transportation of a Controlled Substance (H&S §11379(A)), Possession of a Controlled Substance (H&S §11377(A)), Under the Influence of Controlled Substance (H&S §11550(A)), Driving Under the Influence (Vehicle Code §23152(A)), and Possession of Less than a Gram of Marijuana (H&S §11357(B)).

Defendant entered a negotiated plea to Possession of a Controlled Substance (H&S §11377(A)), Under the Influence of Controlled Substance (H&S §11550(A)), and Driving Under the Influence (Vehicle Code §23152(A)).  The remaining counts were dismissed.

A PLEA OF GUILTY MAY BE WITH DRAWN FOR MISTAKE, IGNORANCE, INADVERTENCE, OR ANY OTHER FACTOR OVERREACHING A DEFENDANT’S

FREE AND CLEAR JUDGMENT


Good cause to withdraw a plea is shown if the defendant did not exercise free judgment in entering into the plea. (People v. Cruz (1974)  12 Cal.3d 562, 566; People v. Castaneda, 37 Cal.App.4th 1617; People v. Huricks (1995) 32 Cal.App.4th 1201)

Pleas may be set aside if defendants are unduly influenced to accept a plea because their counsel is obviously not prepared to proceed (People v. Young (1956) 138 Cal.App.2d 425), or the defendants represented by counsel entered into the pleas as a result of fraud or duress. (Pen. Code, § 1018; People v. Cruz, supra, at p. 566; People v. Huricks, supra; People v. Dena (1972) 25 Cal.App.3d 1001.)

In the case at bar, counsel for the defense was not prepared to proceed in that he did not conduct a proper investigation of the facts of the case and did not prepare an appropriate defense.


In People v. Stanworth, 11 Cal.3d 588, the Supreme Court declared that defense counsel’s ignorance of relevant, material facts or applicable law may constitute grounds for withdrawal of a plea.  “Where the facts establish that counsel was ignorant of the facts or the law and it appears that such ignorance caused the withdrawal of a crucial defense, his client is entitled to relief.”  

In the instant case, counsel relied on the posit that the arresting officers were on traffic patrol, but minimal investigation would have revealed that the officers were in fact acting as part of a narcotics enforcement team and could not legally stop Defendant.

Minimal investigation would have revealed that the stop was performed using an unmarked car.  Minimal research would have revealed that there were no facts or circumstances that in any way inferred that the Defendant was truly committing any violation of Vehicle Code Section 22350 to wit, exceeding the prima facie speeding limit in an unsafe manner.   The reports of the stop indicate nothing more than the fact that the Defendant was exceeding the posted speed limit by five miles per hour, a fact that he disputes.  There were no claims, facts, or circumstances adduced that would indicate or even infer that this speed was unsafe at that time and place.  Such specific facts are required to establish probable cause to believe that a crime has been committed (People v. Behjat (2000) 84Cal.App.4th Supp. 1).  Because the arresting officers had no reasonable cause to believe that a crime had been committed, they had no reason to stop his vehicle, and the subsequent searches should have been suppressed.

Further, counsel failed to research alternative plea possibilities.  Had counsel done so, he would have found that Defendant is eligible for the Penal Code §1000 program if the charges are separated.  Current counsel has discussed such a possibility with the Prosecution, and the Prosecution is agreeable to such a plea. 

Based on the foregoing, Defendant respectfully requests this Court to allow him to withdraw his plea and enter a new and different plea.

DECLARATION OF DEFENDANT

I, ______________________, declare:

I am the defendant in this action.

Each fact asserted herein is true to the best of my knowledge, and/or according to information and belief.
I declare under penalty of perjury that the foregoing is true and correct and that this declaration was executed on ________________ at ________________, California.






_______________________






_______________________
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